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Abstract

Vital meaning for proving the committing an
economic crime has the use of specific
knowledges, e.g., in form of forensic
examination, as evidenced by the fact that the
engagement of an expert for determination of
damages in criminal proceedings is obligatory. In
criminal proceedings of economic crimes under
the current criminal procedural regulation it is
impossible at the begin of the criminal
proceedings to lawfully appoint the audit or
inspection, which challenges the lawfulness of
the conducting of forensic examination; this
requires to be corrected on regulatory level. The
purpose of the paper is systematization of
specificity of the grounds and pattern of
engagement of an expert in criminal proceedings
in regard to economic crimes under the renewed
pattern of the engagement of expert. The
methodology of the study consisted of
philosophical, scientific general and specific
methods of scientific knowledge. In particular, it
is a systematic, method of functional analysis,
historical and legal, formal and logical regulatory
methods. Practical implications. It was suggested
indicating in  criminal procedure law,
respectively, for the prosecuting party — a right to
demand an appointing the audit and inspection,
for the defence party — the obligation to ordering
the audit and inspection as separate means of
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AHoTanis

BaximBe 3HaueHHs B MPOIIECi JOKa3yBaHHS PO
BUUHEHHSI €KOHOMIYHOTO 3II04YUHY €
BUKOPHCTAaHHS KOHKPETHHUX 3HaHb, HAIPUKJIAJ, Y
¢dopmi cynoBoi eKcrepTu3H, Mpo L0 CBIJYUTH
ToW QakT, o 3aJdy4eHHS eKcrepra sl
BHU3HAYCHHS PO3Mipy 30UTKIB y KpUMiHAIEHOMY
TIPOBAKCHHI € 000B'I3KOBHM. vy
KpUMiHAJHHOMY TPOBAKCHHI 3 EKOHOMIYHHX
3TMOYMHIB 3TiTHO 3 YHHHAM KPHUMIHAJIBHUM

HPOLECYTBHUM 3aKOHOJaBCTBOM HE
nepen0ayeHo  Ha  MOYaTKy  IPOBaHKEHHs
NpU3HAYeHHS pPeBi3ii YW  NepeBipKH, MIO0

YCKJIQJIHIOE TMPOBEJECHHS CY/I0BOI EKCIIEPTHU3H.
Takwuit CTaH norpedye HOPMAaTUBHOI'O
BperymoBanHsi. Ou4eBHIHO, M0 3aly4YeHHS
eKcrepra JJisi BU3HAYCHHS pO3Mipy 30UTKIB Y
KpUMiHAJIBHOMY IPOBAKCHHI € 00OB'SI3KOBUM.
Bognodac, 3actapinoro ¥ Takomo, IO HE
BignoBigae crarti 242 KIIK  VYkpaiHny,
3aJIMINAETHCS TO3UILIS, 10 3ATyYEeHHS eKCIepTa
He € OOOB'I3KOBHUM Y BHIAJKy KOJIM BapTiCTh
MaifHa Moke OyTH BU3HAuUCHA 3a PO3APIOHUMU
I[iHAMH, SIKI ICHYBalM HAa MOMCHT BYMHCHHSI
3JI04MHY, a PO3MIp NPUCYIKEHOI I[IKOJH
MOCTpaXKAajiii CTOPOHI — 3a I[iHAMH T dYac
BUpIIEHHA cmpaBd B cyni. ImmepatuBHe
MPaBUJIO TPO OO’€KTHUBHICTD AiH CymIi NpH
MPU3HAYCHHI eKCTepTa € CYMHIBHHM depe3
HEMOJKJIMBICTB YYacTi y Takii mpouexypi cTopin
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gathering and controlling evidences. Therefore,
in Criminal Procedure Code of Ukraine should be
indicated a precept, obliging the parties to
indicate in petitions an expert who should be
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MPOBAIKCHHS, 30KpeMa, IIpU  OCKAap)KEHHI
KBaJiQikarii, yHnepemKeHOCTI eKclepTa TOIIO.
Mema cmammi Tmondrae y cHCTeMaTH3aLii
0COOJIMBOCTEH Mi/ICTaB Ta MPUHIIHITIB 3aTyICHHS

engaged, or an expertise authority which should eKcrepTa  J0  KPUMIHAJIBHHMX  CIpaB 3
conduct examination, and investigating judge —to C€KOHOMIYHUX  3JIOYMHIB 32  OHOBJICHOIO
ground his decision about indicating other, than it npoueaypow.  Memoodonozilo  TOCTIHKEHHS
is indicated in petition, expert who should be cknanmn  Qigocochbki, HayKOBi 3arajbHi Ta
engaged, or an expertise authority which should cnenu(ivyHi METONM HAYKOBOTO  ITi3HAHHS.
conduct examination. 30kpema, e CUCTEMATHYHMH, METOJ,

(hYHKIIOHATFHOTO aHaJi3y, iICTOPUKO-TIPaBOBHH,

Key Words: Adversarial principle; appointment (hopManbHO-TIPaBOBHit Ta JIOTTYHHI
of audits and inspections; Criminal Procedure HOpDMATHBHHH  MeTomu. B pesymbrari
Code; economic crimes; engagement of an TPOBENCHOTO  JOCHI/KEHHS  TPOTIOHY€ETHCS
expert; forensic examination. nepeadaynTi B KPUMIiHAIBHO-TIPOIECYATBHOMY
3aKOHI FOPUIWYHI TapaHTil: Uil CTOPOHU
OOBHHYBa4YeHHS — IIPaBO KJIOMOTaTH IIPO

NPOBEICHHS ayTUTy i peBi3ii, a Uil CTOPOHU
3aXHCTy — OOOB'SI30K NpU3HAYATH MPOBEACHHS
ayJIMTy Ta peBi3ii K OKpeMux 3aco0iB 300py Ta
KOHTPOJIIO JIOKa3iB. BigcToroeThes Mo3ullis Ipo
HEOOXI1THICTh 3aKPIMJIEHHs B 3aKOHI HOPMH TIPO
3000B's13aHHA CTOPIH 3a3HAYaTH y KIIOMOTaHHI
KOHKpPETHI BiZOMOCTi TIpo ekcmepra abo
SKCIICPTHY ~YCTaHOBY, SKHUX MPONOHYETHCSA
3IYYUTH JO TPOBEICHHS CKCIIEPTH3H, a Ui
CyIIi — OOTPYHTYBATH CBOE PIICHHS y BUIIAIKy
BiJIMOBH Y 3aJI0BOJICHHI TAKOTO KJIOITOTAHHSI.

KnrouoBi cjoBa: €KOHOMIYHI  3JI0YMHHU;
KpuminanapHO-npoLiecyanbHui KOJIEKC;
MPU3HAYCHHS PEBi3ill Ta EKCHepTU3; MPHHIKII
3MarajibHOCTI; Cy/I0Ba EKCIIEPTH3A.

Resumen

El significado vital para probar que se estd cometiendo un delito econémico tiene el uso de conocimientos
especificos, por ejemplo, en forma de examen forense, como lo demuestra el hecho de que el compromiso
de un experto para la determinacion de dafios en los procesos penales es obligatorio. En los procesos penales
por delitos econémicos en virtud de la normativa procesal penal vigente, al comienzo del proceso penal es
imposible designar legalmente la auditoria o inspeccion, lo que cuestiona la legalidad de la realizacion del
examen forense; Esto requiere ser corregido a nivel regulatorio. El propésito del documento es la
sistematizacién de la especificidad de los motivos y el patron de participacion de un experto en
procedimientos penales con respecto a delitos econémicos bajo el patron renovado de la participacion de
expertos. La metodologia del estudio consistié en métodos filosoficos, cientificos generales y especificos
de conocimiento cientifico. En particular, es un método sistematico de analisis funcional, historico y legal,
métodos regulatorios formales y l6gicos. Implicaciones practicas. Se sugirié que se indicara en la ley de
procedimiento penal, respectivamente, para la parte acusadora, un derecho a exigir que se designe la
auditoria e inspeccion, para la parte defensora, la obligacion de ordenar la auditoria e inspeccion como un
medio separado para reunir y controlar las pruebas. Por lo tanto, en el Cédigo de Procedimiento Penal de
Ucrania se debe indicar un precepto, obligando a las partes a indicar en las peticiones a un experto que debe
ser contratado, 0 una autoridad experta que debe llevar a cabo el examen, y el juez de instruccion - para
fundamentar su decision sobre indicar otro, se indica en la peticion, un experto que debe participar o una
autoridad experta que debe realizar el examen.

Palabras clave: Principio adversario; nombramiento de auditorias e inspecciones; Codigo de
Procedimiento Penal; delitos econdmicos; contratacion de un experto; examen forense.
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Introduction

One of the goals, which stay in front of the legal
order authorities, is the struggling with economic
crimes, which lately have been widely spread and
infringe damages upon our country. The statistics
of commitment of economic crimes illustrate that
the number of the economic crimes in different
spheres of economics is highly increased, which
leads to a dramatic amount of damages infringed
upon the country. For instance, in 2016 were
registered 92 thousand of crimes, in 2017 - 102,1
thousand, in 2018 - 113,8 thousand. The
conducting of criminal proceedings in these
kinds of crimes is impossible without the usage
of specific knowledges in such a procedural form
as an engagement of an expert and conducting of
the forensic examination.

It is to notice that the problematic of these
questions is enhanced by the fact that there is no
common definition of a term “economic crimes”
in doctrine, therefore, it is suggested to indicate
criminal, criminological and criminalistics
aspects of the term “economic crimes”
(Pohoretskiy, Vakulyk, Serheeva, 2015). Having
not discussed this question in detail because it
leads out of this article, we agree that economic
crimes are: crimes regarding banking and finance
sphere: art. 200, 218-1, 219, 220-1, 220-2, 222,
222-1, 223-1, 223-2, 224, 231, 232, 232-1, 232-
2 (VRU, 2001) (moreover, other crimes if their
commitment is connected with the infringement
upon financial resources of banks or other
financial institutions or with the help of these
institutions: art. 209, 361-363-3, 190, 191 (VRU,
2001); crimes connected with violation of budget
legislation: art. 210, 211 (to this group can be
regarded crimes determined by art. 191, 222,
364, 365, 366, 367, 368 (VRU, 2001) if they are
committed on the stage of accomplishment of
budget expenditures, namely connected with the
use of budget founds); crimes in the sphere of tax
law: art. 212, 212-1 (VRU, 2001) (other crimes if
they are committed against tax system and are
intended to infringe upon tax or fee incomes
(other obligatory payments: art. 201, 204, 205,
209, 213, 216, 219, 222, 358, 366 (VRU, 2001);
crimes in sphere of privatization: art. 233 (VRU,
2001); crimes of economic entities if they are
committed during their economic activity
(economic-entity crime in narrow
understanding): art. 199, 203-1, 203-2, 204, 205,
205-1, 213, 216. 219, 222, 227,229 (VRU, 2001)
and other if they are committed during the
economic activity of economic entity; also
separate corruption crimes (art. 364, 365, 365-2,
368, 368-2 etc. (VRU, 2001)) can be regarded as
economic crimes (Shapoval, 2017). Vital
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meaning for proving of committing the economic
crimes has the use of the exceptional knowledge,
e. g., in a form of forensic examination due to the
fact that the engagement of an expert for the
determination of damages in criminal proceeding
is obligatory.

To problematic questions of engagement of the
expert in criminal proceedings are devoted
researches of I. Chtcherbak, M. Kalinovska, O.
Kaluzhna, S. Krushynskyi, O. Starenkyi, O.
Torbas, I. Zupryk, S. Sharenko, M. Vovk etc.
Also the study of C.D. Arbelaez, Cruz L. Correa,
Silva J. Silva is a scientific value, in which
authors substantiated that a forensic audit is
efficient tool, which helps to detect and hold to
criminal liability for economic, financial, legal
crimes (2014). On the other hand, the specificity
of questions of engagement of the expert in
criminal proceedings regarding economic crimes
under Law of Ukraine “About amending
Commercial Procedure Code of Ukraine, Civil
Procedure Code of Ukraine, Administrative
Procedural Code of Ukraine and other
legislation” (VRU, 2017) has not been
researched yet.

The purpose of this article is the
systematization of specific grounds and pattern
of engagement of the expert in criminal
proceedings in economic crimes under the
renewed procedure of engagement of the expert.

Methodology

The methodological ground of the paper is a
system of philosophic, scientific general and
specific methods of the scientific research. The
systematic method allowed us to research the
forms of the use of specific economic
knowledges in economic crime proceedings.
With the help of the functional method the
realization of criminal procedural norms in
regard to the engagement of an expert was
researched. The historical method was applied in
comparison between the different versions of
precepts of the CPC regarding the engagement of
an expert. The formal legal method was applied
in research of the precepts of current legislation.
The logical normative method was used for the
formation of a supplement to current criminal
procedural legislation.
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Results and Discussions

Problematic Questions of Grounds of the
Engagement of Expert in Criminal
Proceedings Regarding Economic Crimes

As it is established in doctrine, the most common
forensic examinations during the investigation of
a crime are: forensic accounting, forensic
economic examination, forensic financial-
economic examination, technique-criminalistic
examination of documents, forensic handwriting
examination, computer-technique, commodity,
fingerprint, psychiatric  examinations etc.
(Shapoval, 2017).

Pursuant to par. of 6 sec. 2 of art. 242 of Criminal
Procedure Code of Ukraine (CPC) investigator or
prosecutor are obliged to address a petition to an
investigating judge for examination of damages
(VRU, 2012). These problems are resolved
during the forensic economic examination
(accounting and tax accounting; financial-
commercial activity, financial and monetary
transactions).

It worth noticing that as it is prescribed in
Instruction on appointment and conducting of
forensic examinations and expert investigation,
which is established by order of Ministry of
Justice of Ukraine on 8 October 1998 No 53/5
(MJU, 1998), conducting of audit (determination
by the experts of all economic indicators before
the conducting a documental examination of
financial-economic activity by a controller) is not
the objective of the economic examination.
Among with document about appointment of
examination (engagement of the expert) to an
expert should be given documents of accounting
and tax accounting which maintain records — the
basic data for resolving the relevant questions.
Such a document could be: income or
expenditure invoices, orders, accounting of
materially responsible entities, cards of inventory
control, cashbooks, materials of inventory, acts
of audit, report cards, ordinances, acts of
confirming of work performance, employment
contracts, checking accounts, bank statements,
payment orders, damages contracts, negotiable
instruments, orders log, memorial orders for
bank accounts, general ledgers, balances and
other primary and consolidated documents of
accounting and tax accounting. If examination is
started to analyze the results of documental audit,
then it is stated in the document about appointing
an examination which results and for which
reason doubts are caused (contradict other case
materials, unconvincing grounded by financial
inspectors etc.)
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Therefore, the ground for conducting the
examination is the prior presence of the results of
audit and acts of control. In addition to this,
nowadays the prosecution party is not entitled to
appoint the audit and control, which is
reasonably emphasized in legal literature
(Kaplina, 2016), due to the fact that this power
was excluded pursuant to Law of Ukraine “About
the prosecutor's office” (VRU, 2014). There are
suggestions about changing this situation by
addressing audit and control to activities for
ensuring the criminal proceedings (Nehanov,
2018) or to investigatory activity (Shaputko,
2018). Nevertheless, this question is not legally
determined.

The case law is ambiguous in this aspect because
there are cases as well of confirmation (ACKC,
2018; LadDC, 2018), refusal (LocDC, 2018;
STDCLC, 2018) and returning of petitions
(CCCsC, 2018c, 2018e; KhTC, 2018). For
instance, the reason for the denial was indicated
the fact that pursuant to art. 11 of Law of Ukraine
“About main principles of conducting of the
financial control in Ukraine” since 26 January
1993 No 2939 there are indicated two types of
exceptional inspections (VRU, 1993). Firstly, it
is exceptional inspection of a controlled entity
which is not connected with criminal
proceedings and is done if one of the reasons are
present, which are indicated in par. 5 art. 11 of
Law. Secondly, taking into account the
amendments to the Law according to passing of
the Law of Ukraine “About the prosecutor's
office” (VRU, 2014), exceptional on-site
inspections regardless of the form of ownership,
which are not determined by this Law as
controlled entities, are conducted by state
financial controlling authority pursuant to court
judgment, rendered in criminal proceedings.
Therefore, the Law associates conducting the
exceptional inspection only in case of criminal
proceedings as one of the germane grounds for
its appointment, only referred to beyond-control
entities. Having examined exidences, provided
by investigation authorities with petition, and
researched the set of aforementioned norms of
CPC, investigating judge comes to conclusion
that, according to norms of mentioned Law and
CPC, the investigating judge is not entitled to
take the decision about the appointment of the
exceptional inspection of financial-commercial
activity (CCCSC, 2018b).

The question of appealing the decision of
investigating judges regarding exceptional
inspections was mentioned by the Great
Chamber of Supreme Court. For instance, in
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order of the Great Chamber of Supreme Court
since 23 May 2018, in which the question about
the possibility of appealing the decision of the
investigating judge about appointment of
exceptional inspection has been researched, was
mentioned that regarding the importance for the
actors against which the investigating judges
appoint the exceptional inspections, rights
indicated in art. 8 of Convention on human rights
and in art. 1 of first Protocol to the Convention
and taking into account the absence of reliable
procedural mechanism of the defense of human
rights during the preparatory proceedings, the
Great Chamber considers as practical and
effective the right on appealing these decisions at
the stage of pre-trial investigation; due to the fact
that investigating judge of Slovyansk district
court of Donetsk oblast had decided to give a
permission to conduct complex exceptional
inspection, which is not prescribed under CPC,
the appeal court whilst the taking decision about
starting the appeal proceedings should have
enacted precepts of par. 6 of art. 9 of CPC about
appliance of the grounding principles of criminal
proceedings, determined by par. 1 of art. 7 of
CPC; the Great Chamber of Supreme Court
considers that the appeal courts are obliged to
start the appeal proceedings because of the
appeals on the decisions of investigating judges
about giving the permission to conduct
exceptional inspections (GChSC, 2018).

Furthermore, the condition of case law, that has
been formed, when it is impossible, without not
adhering the norms of CPC, to lawfully appoint
and conduct audit and inspection in criminal
proceedings and, taking into account the precepts
of aforementioned order, the economic
examination as well, has a negative impact on
performing of the aims of criminal proceedings,
e.g., protection of the person, society and country
from economic crimes, entails the impossibility
of rewarding damages, infringed by these crimes,
to the state and victims. The current normative
regulation of this question literally has deprived
the possibility to use the special economic
knowledge to resolve economic crimes and
proving against them in criminal proceedings.
This situation had better be fixed. There are two
main ways suggested by the draft laws and
doctrine: addressing the audit and inspection to
activities for ensuring the criminal proceedings
(Nehanov, 2018) or to investigatory activities
(Shaputko, 2018). However, taking into account
the fact that results of audit and acts of
inspections are such a source of proofs as
documents (par. 4 of sec. 2 of art. 99 (VRU,
2012)) and art. 93 as means of gathering and
examining of the evidences prescripts the
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possibility of demanding and acquiring the
results of audit and acts of inspections (however,
in this formulation it is mentioned about already
present results and acts), we suggest prescribing
in sec. 2 and 3 of art. 93 of CPC (VRU, 2012),
respectively, for the prosecuting party the
separate means of gathering and controlling the
evidences — the appointing of audit and
inspection, and for the defense party — ordering
the audit and inspection.

Procedural questions of engagement of the
expert in  economic crimes criminal
proceedings

As was afore mentioned, the engagement of the
expert for determination of the damages in
criminal proceedings is obligatory. Taking into
account that this precept has been established in
CPC since 2014, nowadays its implementation is
ambiguous, as the case law indicates.
Particularly, it is stated that the engagement of
the expert is obligatory: “Substantiated the
defender refers to violation by the court of
precepts of sec. 2 of art. 242 of CPC (VRU, 212),
pursuant to which the determination of the
amount of damages is conducted through the
respective forensic examination. Regardless of
aforementioned, the court grounded the amount
of damages on inventory reference” (VTC,
2018). It is indicated that: “There was not
conducted researches on determination of the
amount of damages in this criminal proceedings
due to the fact that by the defense party was given
only the reference since 7 May 2015 of value of
fish, consignment note since 7 May 2015 and
calculation of damages, infringed upon a fishing
farm and other objects of water industry pursuant
to order of Cabinet of Ministers of Ukraine
No 1209 (CMU, 2011). Nevertheless, pursuant
to par. 6 of sec. 2 of art. 242 of CPC these
documents cannot be used instead of the
conclusion of expert” (ShDCKC, 2018).

However, there are occasions, when it is not
considered as obligatory to engage the expert for
the determination of damages in criminal
proceedings: “... the precepts of the law indicate
the obligation of an investigator or prosecutor to
address to the investigating judge with the
petition about appointing the forensic
examination in case of urgency to determine the
amount of damages, if the value of property
cannot be determined through retail prices which
existed at the moment of committing a crime, and
amount of awarded damages to a party — through
the prices during the resolving a case in court, the
appointment of the examination is not
obligatory”(CCCSC, 2018a, 2018d).
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We consider that interpretation of non-
requirement of the engagement of expert does not
correlate with art. 242 of CPC because this article
does not prescribe the discretion of the
investigator, prosecutor regarding the form of use
of the special knowledges during the
determination of damages in  criminal
proceedings, only imperatively indicating the
engagement of expert. Other means of
determination of the amount of damages in
criminal proceedings might lead to the situation,
in which there will not be proved the
circumstances of the object of proving,
prescribed in art. 91 of CPC (VRU, 2012).

In doctrine it is already was reasonably pointed
out that the defense party now does not have the
possibility to alone engage the expert for
conducting for any examination, even for own
money (Hloviuk, Torbas, 2018), that the
deprivation of the possibility of defender to
engage the expert on the contract terms for
conducting the examination, undoubtedly,
contradicts the realization of adversarial
principle in criminal procedural proving
(Starenkiy, 2017). The expediency of this pattern
is hard to explain because even earlier the
defense party could engage the expert through
the mechanism of earlier enforceable art. 244 of
CPC (VRU, 2012), if it had not the possibility to
engage the expert on contract terms or other
reasons. Nevertheless, these precepts put the
defense party under the dependence from the
productivity of investigating judges who
examine these petitions, but, taking into account
the huge burden of investigating judges, the
efficiency of such an examination process is
doubtful, which can cause the impossibility of
use of such a means of gathering the proofs and
defense. However, in spite of new redaction of
art. 243 of CPC, art. 7-1 of Law of Ukraine
“About forensic examination” (VRU, 1994)
maintains  prescriptions: the ground for
conducting the forensic examination is court
decision or decision of pre-trial investigation
authority, or contract with an expert or expertise
authority — if the examination is conducted on the
order of other entities. As rightly states M. Vovk,
it is obvious, as indicates the analysis of this
norm, the pre-trial investigation authority and
other entities are entitled to engage the expert on
their own for the conducting a forensic
examination in criminal proceedings.
Nevertheless, the aforementioned contradicts the
new precepts of CPC in respect of appointing of
the forensic examinations and can lead to
situation, when parties in criminal proceedings,
having directly addressed to expertise authority,
get the conclusion of forensic examination which
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will be further determined by the court as
inadmissible evidence because pursuant to CPC
forensic examination can be conducted only in
case of presence of the decision of investigating
judge or court, that is, the procedure of gathering
the evidence was violated (Vovk, 2018).
Therefore, respective precepts of CPC and Law
of Ukraine “About forensic examination” should
be concerted.

The investigating judge on his own determines an
expert who should be engaged, or an expertise
authority which should conduct examination.
That is, that the party is not obliged to indicate in
the petition an expert who should be engaged, or
an expertise authority which should conduct
examination (it is to notice that such indication is
not a violation of procedure of court
proceedings). It worth noticing that this
statement does not contradict the case law of
ECHR pursuant to art. 6 of Convention on human
rights. There is no unqualified right, as such, to
appoint an expert of one’s choosing to testify at
trial, or the right to appoint a further or alternative
expert. Moreover, the Court has traditionally
considered that there is no right to demand the
neutrality of a court-appointed expert as long as
that expert does not enjoy any procedural
privileges which are significantly
disadvantageous to the applicant.

The requirement of neutrality of official experts,
however, has been given more emphasis in the
Court’s recent case law, especially where the
opinion of the expert plays a determining role in
the proceedings (Sara Lind Eggertsdottir v.
Iceland, §841-55). The right to appoint a counter-
expert may appear where the conclusions of the
original expert commissioned by the police
trigger a criminal prosecution, and there is no
other way of challenging that expert report in
court (Stoimenov v. “the former Yugoslav
Republic of Macedonia”, 8838-43). The
adversarial principle and equality of arms may
also apply, to a limited extent, to the process of
the preparation of the expert reports
(Mantovanelli v. France) (Vitkauskas, 2017).

It may be hard to challenge a report by an expert
without the assistance of another expert in the
relevant field. Thus, the mere right of the defence
to ask the court to commission another expert
examination does not suffice. To realise that right
effectively, the defence must have the same
opportunity to introduce their own “expert
evidence” (Khodorkovskiy and Lebedev v.
Russia, 8731). Where the results of an expert
examination are crucial for the outcome of the
case, the defence may have a right not only to
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challenge the conclusions of the expert report in
court, but also to have the opportunity to attend
and effectively participate in the examination of
the expert at the pre-trial stage, for example, by
putting additional questions to the expert (Cottin
v. Belgium, §831-33; Mantovanelli v. France,
8831-36) (Vitkauskas, 2017).

Moreover, in case of indication by the
investigating judge, court of an expert, may occur
some issues connected with his qualification,
prejudice, which further can doubt the
rightfulness of the conclusion. Therefore, it
worth obliging the parties to indicate in petitions
an expert who should be engaged, or an expertise
authority which should conduct examination, and
investigating judge — to ground his decision
about indicating other, than it is indicated in
petition, expert who should be engaged, or an
expertise authority which should conduct
examination.

Conclusions

In criminal proceedings of economic crimes
regarding current criminal procedural regulation
it is impossible in primary criminal proceedings
to lawfully appoint audit and inspection, which
doubts the lawfulness of conducting of the
forensic economic examination. Therefore, we
suggest indicating in sec. 2 and 3 of art. 93 of
CPC, respectively, for the prosecuting party —
appointing the audit and inspection, for the
defence party — ordering the audit and inspection
as separate means of gathering and controlling
evidences. This will let the parties to use their
results in criminal proceedings and will solve the
issue of the use of specific economic knowledges
in these forms and in form of an examination.
The engagement of an expert for the
determination of amount of damages in criminal
proceedings is obligatory; obsolete and
contradicting to art. 242 of CPC is the
interpretation that the engagement of an expert is
not compulsory if the value of property can be
determined through retail prices which existed at
the moment of committing a crime, and amount
of awarded damages to a party — through the
prices during the resolving a case in court.

The imperative rule about independent indicating
by the investigating judge, court an expert is
ambiguous in context of impossibility of taking
part in this procedure by the parties, for instance,
in appealing the qualification, prejudice of the
expert etc. Therefore, in Code should be
indicated a precept, obliging the parties to
indicate in petitions an expert who should be
engaged, or an expertise authority which should

Encuentre este articulo en http://www.udla.edu.co/revistas/index.php/amazonia-investiga o www.amazoniainvestiga.info
ISSN 2322- 6307

conduct examination, and investigating judge —
to ground his decision about indicating other,
than it is indicated in petition, expert who should
be engaged, or an expertise authority which
should conduct examination.
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