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Inadmissibility of Evidence in Criminal Proceedings in Ukraine
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Abstract

The aim of the article is to analyze the
problematic aspects of finding evidence
inadmissible in criminal proceedings, as well as
to formulate, according to the Criminal
Procedure Code of Ukraine (CCP of Ukraine)
and the case law of the European Court of Human
Rights (ECHR), proposals for elimination of
existing shortcomings on the issue raised.

In the article used general scientific and special
methods that enable to obtain scientifically sound
conclusions and proposals. In particular,
scientific methods, such as dialectical,
comparative-legal, system-structural, modelling,
abstraction, generalization and logical, are
applied.

The problematic issues of the procedure for
finding evidence inadmissible in the criminal
proceedings of Ukraine are studied. The
significant violations and shortcomings in
collecting evidence by the pre-trial investigation
bodies are under focus. The authors clarify
grounds for the inadmissibility of evidence and
the types of inadmissible evidence. The analysis
of investigative practice and case-law enables to
conclude that a violation in taking one piece of
evidence in criminal proceedings may lead to
finding a number of other pieces of evidence
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AHoTanis

MeTtoro craTTi € aHaji3 MpPOOJIEMHHUX ACTIEKTiB
CTOCOBHO BH3HAaHHS JIOKa3iB HEJOIMYCTHMHMH B
KPUMIHAJBHOMY  MPOBAa/PKCHHI, a  TaKOX
(hopMyIIOBaHHS Ha OCHOBI IPaBO3aCTOCYBAaHHS
KIIK Vkpainu Ta npakTuku €Bponeicbkoro cyny
3 npaB moaunu (€CI1JI) npono3uuniii 3 yCyHeHHs
ICHYIOYHMX HEIOJIK i3 MiIHATOTO MUTAHHS.

ITix yac HamMCaHHS CTATTi ABTOPaMHU BUKOPUCTAHO
3araJbHOHAYKOBI Ta CICLialbHI METOU Mi3HAHHS,
o 3a0e3neunino OTPUMAaHHS HayKOBO
OOIpYHTOBAaHMX  BHCHOBKIB 1  IPOTO3HUILIH.
30KpemMa, 3aCTOCOBAaHO TaKi METOJM HayKOBOTO
Mi3HAHHS, SK [JIalleKTUYHUH, IOPiBHIBHO-
MIpaBOBHUIA, CHUCTEMHO-CTPYKTYPHHUH,
MOJICTIIOBAHHSI, a0CTparyBaHHs, y3araJlbHEHHS Ta
JOT1YHUH.

JocmimkeHo MpoOieMHI MATAaHHSA MIOA0 HOPSIIKY
BU3HAHHS JIOKa3iB HEJIOMYCTUMUMHU B
KpUMiHaJIbHOMY Mporeci YKpaiHu. AKIIEHTOBaHO
yBary Ha CyTTEBHX MOPYIICHHSAX 1 HEIOJIKaX, SKi
JIONYCKaIOTh OPraHd JOCYZOBOI'O PO3CIIiyBaHHS
mix yac 30upanHs gokasiB. KoHcraToBaHo, 1o €
HMOBIpHICTh ~ BWU3HAHHA  IIOKa3aHb  0OCOOH
HEJIONYCTUMHUM JIOKa30M depe3 iX 3MiHy B
CYyJOBOMY  pO3risimi.  3’SICOBaHO  Mi/ICTaBH
BU3HAHHS JIOKa3iB HEJONYCTHMHMH Ta BHUIHU
JIOKa3iB,  sSIKI  MOXyTh  OyTM  BH3HaHHI
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inadmissible (the doctrine of the fruit of the
poisonous tree). The authors argue that the court
should be proactive in resolving the issue of
inadmissibility of evidence either on its own
motion or on the motion by parties to criminal
proceedings. The utilization of the case law of the
ECHR in national law application activities are
analyzed from legal perspective. The study
establishes that ratio decidendi of the ECHR with
regard to finding evidence inadmissible is that
the issue of its inadmissibility is subject to
regulation at the level of national law. The
assessment of inadmissibility of evidence is the
responsibility of national courts, and the ECHR
is obliged to ensure that the means of taking
evidence are fair.

Key words: proving, collecting of evidence,
inadmissible evidence, procedural form.

Introduction

One of the stages of domestic legislation
adaptation to international and European
standards was the updating of criminal procedure
legislation of Ukraine in 2012, consequently the
procedural form of pre-trial investigation bodies’
activities have been changed, and functions of
the court have expanded with regard to
monitoring rights and freedoms of a person.
Furthermore, approaches to the process of
proving in criminal proceedings have changed
noticeably, in particular, the criteria of adequacy
and admissibility of evidence, the grounds and
procedure for finding evidence inadmissible,
guaranteeing the rights, freedoms and legitimate
interests of participants of criminal proceedings
provided by the Constitution of Ukraine.

The initiation of a range of new legal concepts
and specific provisions related to proving is a
testament to progressive public policy and
awareness of national interests. At the same time,
the application of the newest legislation usually
causes some difficulties in practice, requiring
better ways to solve these problems.

Therefore, the study of theoretical and practical
issues relating to finding evidence inadmissible
in criminal proceedings is, to date, relevant. This
is because finding evidence inadmissible can
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HenomycTuMUMHK. Ha mincTaBi aHamizy ciigdoi Ta
CYJOBOi TPaKTHKH 3pO0OJIEHO BHCHOBOK, LIO
BCTaHOBJEHHS (DaKkTy MOPYIICHHS OTPUMAaHHS
OJTHOTO JI0Ka3y B KPHMiHaJbHOMY IPOB/IXKEHHI
MOX€ IPU3BECTH JI0 BU3HAHHS HEJOIyCTUMHMH
HU3KM  IHIIMX JIOKa3iB  (JOKTpUHA  IUIOAY
OTpyiHOTO JiepeBa). ApPryMEHTOBaHO, L0 CYI
TIOBUHEH TMPOSBIATA AaKTHBHICTH Yy BHUpIMICHHI
MUTaHHSA TIPO HEAOMYCTHMICTh JOKa3iB SK 3a
BJIACHOIO IHIIIATMBOIO, TaK 1 3a IHII[IaTHBOIO
CTOpPIH KpHUMIHAJBPHOTO  IPOBaPKEHHSA, KA
TposIBIAETECS y (opmi kimonotanHs. [IpoBeneHo
TIpaBOBHI aHali3 3actocyBaHHs mpaktuku €CITJT
y HallOHaIbHIA MPaBO3aCTOCOBHIH [iSUIBHOCTI.
Bcranoeneno, mo mnpaBoBa mnosumis €CILI
CTOCOBHO BHU3HAHHS JIOKa3iB HEAOILyCTUMHUMH
nojsrae B TOMY, WO MHTaHHA Mpo  ix
HEJIONMYCTUMICTh € TIPEIMETOM PETYJIIOBaHHS Ha
piBHI HAIIOHAJIBFHOTO 3aKOHOMABCTBA. OIIHKY
HEJIOITyCTHUMOCTI TTOKa3iB YIOBHOBaXKCHI
3mificHroBaTH HamioHanbHi cymu, a €CII mae
MEpEKOHATHUCS, IO CIIOCOOM OTPHMAaHHS JIOKa3iB
Oynu cripaBeIIMBUMHL.

Karouosi
JIOKa3iB,

dhopma.

cjoBa:  JIOKa3yBaHHS, 30UpaHHS
HEIOMYCTHMI JTOKa3H, MpolecyalbHa

change determination of a criminal offense,
undermine the person's involvement in the crime
in general, complicate the compensation of the
harm caused to the victim, lead to the adoption of
acquittal, etc. Therefore, the effective
implementation of objectives of criminal
proceedings requires improving the provisions of
the CPC of Ukraine on the issue under study.

The aim of the study is a comprehensive study of
theoretical and  practical problems of legal
regulation of inadmissibility of evidence in
criminal proceedings, formulating, on this basis,
appropriate proposals and recommendations for
improving the current criminal procedural
legislation of Ukraine. All this will contribute to
the development of modern doctrine of criminal
proceedings and other branches of legal science,
in lawmaking, law enforcement and legal
education.

Theoretical framework

Assigning a person a fair punishment for a
criminal offense is impossible without a proper
assessment of all the evidence collected by the
parties to the criminal proceedings during the
pre-trial investigation. Given this fact, it is
generally accepted among lawyers and
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practitioners that the knowledge of the theory of
evidence and evidence constitutes the scope of
the criminal process itself. Moreover, such a
legal idea really should be recognized as
fundamental, since knowledge of the process of
collecting evidence and their assessment ensures
the effective achievement of the objectives of
criminal proceedings and compliance with the
general principles of criminal proceedings.
Indeed, not only the proper collection of
evidence and the implementation of the process
of evidence, but also the ensuring of the rights,
freedoms and legitimate interests of participants
in the process depends on the correct application
of the legislative norms governing the
admissibility of evidence.

The modern concept of facts admissible as
evidence in criminal proceedings, as well as the
grounds, procedural order and consequences of
finding them inadmissible, is studied in the
works of CusvellerJ., KleemansE. (Fair
compensation for victims of human trafficking?
A case study of the Dutch injured party claim,
2018), Drozd V. H., Ponomarenko A. V.,
Ablamskyi S. Ye. (Protection of rights, freedoms
and legitimate interests of a person at the pre-trial
stage, 2019; Organizational and legal principles
of activity of investigative units of National
Police of Ukraine, 2020), Honcharenko V. H.,
Nor V. T., Shumylo M.E. (Scientific and
practical commentary to the Criminal Procedure
Code of Ukraine, 2012), LutsiukP.S.
Tsekhan D. M. (Inadmissibility of evidence in
criminal proceedings (based on practice
materials), 2018), Orlov Yu. Yu.,
Cherniavskyi S. S.  (Application of electronic
reflections as evidence in criminal proceedings,
2017), Osetrova O. S., Syzonenko A. S.,
Bryskovska O. M. (The system of grounds for
finding evidence inadmissible in criminal
proceedings, 2017), Panova A.V. (Finding
evidence inadmissible in criminal proceedings,
2016), Pushkar P. V., Babanly R. Sh. (How to
ensure the correct citation of the decisions of the
European Court of Human Rights?, 2017),
Shevchuk, M. 1. (Finding evidence inadmissible:
Right of the court or its duty?, 2017), Shytov A.
Duff P. (Truth and procedural fairness in Chinese
criminal  procedure, 2019), Sirenko O. V.
(Electronic evidence in criminal proceedings,
2019) and other.

In contrast to the considerable number of
scientific works on the problems stated, this work
is notable due to a comprehensive study of the
issue of the inadmissibility of facts as evidence,
the analysis of applying the provisions of the
Criminal Procedure Code of Ukraine, the case-
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law and decisions of the European Court of
Human Rights that enable to formulate
reasonable conclusions.

Methodology

As it is known, in the methodological part of the
work it is necessary to explain the choice of a
specific set of research methods, in particular in
accordance with the relevant generally accepted
in methodological science, as well as provide
information on where and why this or that was
used in the work another scientific method. The
names and essence of general scientific methods
of cognition should coincide with the ideas about
them in the general methodology. Application in
legal research  general scientific  and
interdisciplinary methods does not turn them into
private scientific. In most cases, -current
methodological ~ approaches  have  been
sufficiently thoroughly researched and described
in the legal literature.

The methodology of our research is grounded on
the basic of study of judgments of the national
courts of Ukraine, as well as the scientific
positions of scientists regarding problematic
issues inadmissibility of evidence in criminal
proceedings in Ukraine.

The theoretical and methodological basis of the
work is the general scientific methods of research
and special methods based on modern scientific
foundations of law and related sciences. We used
the methods:

— dialectical method enables to consider
finding of facts (evidence) inadmissible, in
particular from the perspective of both the
integrity of the phenomenon and the
interconnectedness of the elements.

— comparative-legal method enables to
compare the rules of national law with the
ECHR's case law with regard to finding
evidence  inadmissible  in  criminal
proceedings.

— system-structural method underlies the
classification of grounds for finding
evidence inadmissible.

— methods of modelling, abstraction and
generalization enable to formulate proposals
to improve the legal regulation of grounds
and procedure for finding evidence
inadmissible.

— logical method is the basis for the study of
the procedure for finding evidence
inadmissible in the criminal proceedings of
Ukraine.
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Results and discussion

Substantial changes in legislator’s consideration
of proving in criminal proceedings of Ukraine,
reflected in the provisions of the CPC of Ukraine,
led to the competitiveness of the parties to
criminal proceedings and nonconformity in
submitting their evidence to the court and in
proving their preponderance before the court
(para. 15, Part 1, Art. 7 of the CPC of Ukraine).
This is manifested in the ability to collect
evidence both by the prosecution and the
defence. According to the CPC of Ukraing,
proving in criminal proceedings can be carried
out by the investigator, public prosecutor and, in
cases specified by the CPC of Ukraine, by the
victim, while proving that evidence, knowledge
on the amount of procedural expenses and on
circumstances that characterize the accused is
adequate and admissible is placed upon the party
submitting them. However, according to direct
examination of evidence by the court in the
decision on criminal proceedings, provided by
Art. 23 of the CPC of Ukraine, if the collected
evidence have not been directly examined by
court during the pre-trial investigation, they
cannot be a justification for the sentence in the
criminal proceedings.

But despite direct examination of evidence by the
court in criminal proceedings, the prosecution
and defence party are obliged to take into account
during evidence collection that the prosecution
cannot be grounded on evidence obtained
illegally, as well as on assumptions, since any
doubt as to the proof of the guilt of an individual
shall be interpreted in this person’s favour (Part
2 of Article 62 of the CC). Therefore,
inadmissible evidence cannot be used in making
procedural decisions and, accordingly, cannot be
referred to by a court in adopting a court
judgment (Part 2 of Art. 86 of the CPC).

As noted above, the criminal procedure
legislation of Ukraine provides for the possibility
of collecting evidence both by the prosecution
and the defence. However, the burden of proof is
placed upon the investigator, who, as an official
of the relevant law enforcement agency, is
authorized, within the competence established by
the CPC of Ukraine, to conduct pre-trial
investigation of criminal offenses and is
responsible for the legality and timeliness of
procedural actions. It is the investigator who,
based on the results of investigation, draws up an
indictment, a petition in respect of application of
compulsory educational measures, or in respect
of application of compulsory medical or
educational measures, and submits them to
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public prosecutor for approval (para. 7 of Part 2
of Art. 40 of the CPC). Accordingly, the efficient
and lawful evidence collection by the
investigators during the pre-trial investigation
affects the further result of this evidence
evaluation in court and the decision on criminal
proceedings in total. After all, as a result of the
evidence base incompletely formed by the parties
to criminal proceedings, difficulties in
compensation for harm to the victim occur
(Cusveller, Kleemans, 2018).

At the same time, it should be noted that the law
requires to open criminal proceedings first (open
from the moment of entering information on
criminal offence into the URPI), and then
investigative actions should be taken to collect
evidence. However, as a general rule, an
examination of the site, premises, effects and
documents may be carried out prior to entering
the URPI in urgent cases. Accordingly, the
investigator starts the process of proving, which
involves identifying and recording information
relating to the circumstances of a criminal
offense that, in addition to conducting an
appropriate examination, includes the seizure of
things and documents that are relevant to
criminal proceedings, measuring, photographing,
sound or video recording, involving a specialist
for this purpose, drawing up of plans and
schemes before the pre-trial investigation.
Moreover, it should be noted that in some
categories of criminal offenses, for example,
related to traffic accidents, illicit trafficking in
narcotic drugs, psychotropic substances, their
analogues or precursors, etc., the collection and
recording of information regarding the criminal
offense committed is of particular importance
during an examination. Indeed, according to the
case law, provided substantial violations of
human rights and freedoms during the
examination of the scene, search, investigative
experiment or other measures or procedural
actions are determined, the material evidence or
documents seized in the course of their conduct
shall be found inadmissible by the court.
Furthermore, an expert examination of such
physical evidence (documents) shall be found
inadmissible.

For example, according to Decision of a Panel of
Judges of the Criminal Cassation Court of the
Supreme Court in Case No. 756/8425/17 of 21
January 2020, after examination of the inspection
record of the scene as evidence (according to
which psychotropic substance was voluntarily
handed over), the Court of Appeal concluded that
neither the said document is admissible source of
evidence, nor the rest of the evidence of the
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prosecution, derived from the mentioned record
of the inspection of the scene, is admissible,
namely, psychotropic substance as material
evidence, and expert's opinion regarding it. Since
the above evidence was grounds for the charges,
then proving of the criminal offense under Part 2
of Art. 309 of the Criminal Code of Ukraine was
not possible (Decision of the Panel of Judges,
2020).

It should be noted that the provisions of the
Convention for the Protection of Human Rights
and Fundamental Freedoms (Convention), the
ECHR’s case law and applicable international
treaties to which the Verkhovna Rada of Ukraine
consented to be bound are of special importance
in the legal regulation of criminal proceedings,
including the protection of human rights and
freedoms. According to the provisions of Part 5
of Art. 9 of the CPC of Ukraine the criminal
procedure legislation of Ukraine is applied in the
light of ECHR case law, and "in considering
cases the courts apply the Convention and the
ECHR’s case-law as a source of law" (Law of
Ukraine, 2006).

Therefore, in the course of case consideration,
the application of provisions of the Convention
and the ECHR’s case law as a source of law by
courts in Ukraine contributes to the
implementation of European human rights
standards in the Ukrainian judiciary. This is
because “first, by reasoning and taking decisions
on the basis of such standards, public authorities
and officials implement the constitutional
provisions on the application of international
treaties, which are part of national legislation.
Second, the application of universal international
standards for the protection of human rights and
freedoms is a testament to the formation of a new
legal system in which the rights and freedoms of
each person and their guarantees determine the
content and focus of the State's activities. Third,
the formation of a judicial ratio decidenti on the
basis of international legal standards for the
protection of human rights and freedoms
promotes confidence on the part of citizens who
expect radical changes in this field” (Drozd,
Ponomarenko, Ablamskyi, 2019, p. 230).
Therefore, “the system of applicable
international legal acts is an integral part of the
legal regulation of investigation units’
performance and a significant source of
international positive experience of their
activities...” (Drozd, Ponomarenko, Ablamskyi,
Havryliuk, 2020, p. 141).

Thus, in the abovementioned decision, the Panel
of Judges, in the course of consideration of the
cassation appeal of the Prosecutor against the
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ruling of the Kyiv Court of Appeal of December
4, 2018 in criminal proceedings against
PERSON_1, states that ratio decidenti of the
Court of Appeal is consistent with the ECHR’s
case-law (decision of 30 June 2008, 21 April
2011, Gafgen v. Germany and Nechiporuk and
Yonkalo v. Ukraine). In particular, according to
the doctrine of this Court, if the source of
evidence is inadmissible, then all the other facts
obtained by it will be the same (Decision of the
Panel of Judges, 2020).

Therefore, the ground for the Panel's decision is
the reference to the ECHR's case-law, in addition
to summarizing the positions of all parties to the
proceedings established by the courts of first
instance and the court of appeal. Regarding the
issue raised, V.H.Drozd (2018, p.277-278)
emphasizes that development and practical
implementation of effective legal mechanisms
for the protection of the rights, freedoms and
legitimate interests of a person is impossible
without taking into account generally recognized
international legal standards and principles in
this field. That is why, according to V. H. Drozd,
further improvement of the criminal procedure
legislation of Ukraine, the initiation of new
concepts should be implemented in no other
manner than taking into account the generally
recognized European standards and principles of
criminal  proceedings. We advocate this
perspective and consider it appropriate to focus
on possibility of making mistakes, related to the
human factor, by the prosecution during the pre-
trial investigation, but in some cases, the
shortcomings in collecting of evidence or
conduct of criminal proceedings are due to gaps
of law. Consequently, even the prosecution's
efforts to collect effective evidence, some of the
evidence obtained can further be considered by
the court as a substantial violation of human
rights and freedoms and lead to their
inadmissibility.

An example of this is the testimony, which has
been changed during the trial, and is significantly
different from the pre-trial investigation. After
all, even compliance with the current legislation
provides possibility that such evidence will be
found inadmissible due to the change of
testimony by a person in court. Since, according
to Art. 23 of the CPC of Ukraine, the court
should examine the evidence directly at the court
hearing, the testimony, which are given by the
person directly in court, should be taken into
account as evidence. If the person changed the
testimony at the court hearing, those given during
the pre-trial investigation will not be taken into
account. Obviously, when it comes to the victim
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or the witness, they are warned of criminal
responsibility for giving deliberately false
statements. However, it is not always possible to
prove, since the testimony of a person may
contain bona fide error, and a mandatory
criterion of proving a criminal offense on the part
of the witness or the victim is testimony given
knowingly.

It should be noted that the ECHR's case-law
provides for the set of actions to be taken by a
court in adjudicating a criminal case, if one piece
of evidence is explanations of a person (witness)
who could not be questioned directly by the
court, but such explanations are contained in the
materials of the case as they have been obtained
during the pre-trial investigation (Pushkar,
Babanly, 2017). For example, in the ECHR's
decision in «Sitnevskyi and Chaikovskyi v.
Ukraine», the court decided that “there was a
violation of sub-paras. d of para. 3 and para. 1 of
Art. 6 of the Convention in relation to the
applicants with regard to the admissibility of the
unverified testimony by O.Va. and S. Va. as
evidence and with regard to the second applicant
in view of the admissibility of R.M.'s unverified
testimony as evidence” (Decision of the ECHR,
2016). Therefore, the ECHR's decision is a prime
example of the fact that, if the evidence collected
during the pre-trial investigation was not verified
by a court, it could not be a ground for an
adjudication of criminal proceedings. The
exception to this rule is the provision of Part 3 of
Aurt. 349 of the CPC of Ukraine, which states that
“the court has the right, if the participants in court
proceedings do not object thereto, to find that
examination of evidence in respect of
indisputable circumstances is unnecessary”.

However, it should be emphasized that
difficulties occur if the evidential information is
on electronic media, in particular, due to the
absence of the clear procedure for collecting such
evidence (Sirenko, 2019, p. 210). Considering
that sometimes computerized technical expertise
is required, the adherence of evidence, for
experts to authenticate a digital record (video
record), is still a problematic issue, which the
investigator, public prosecutor, investigating
judge, court cannot always answer (Orlov,
Cherniavskyi, 2017, p. 18, 20). In case of doubt
about assembling and distorting information, it
shall not be taken into consideration and it is
inadmissible as  evidence in  criminal
proceedings. In order to solve this problem, we
propose to complete Part 2 of Art. 84 of the CPC
of Ukraine, after the phrase "expert findings,”
with the words "information recorded on
technical media." In addition, we argue that
Part 3 of Art. 107 of the CPC of Ukraine shall be
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supplemented with the sentence, as follows: “In
case of the absence of the original of mediums
with records of criminal proceedings, its copy
shall be considered as the source of evidence.”

Currently, despite the updating of the criminal
procedure legislation of Ukraine, in the theory of
criminal procedure and law-application practice
issues with regard to the grounds and procedure
for finding evidence inadmissible and their
classification are debatable. This issue is relevant
for criminal proceedings in other countries,
according to the study by A. Shutov and P. Duff
(2019). According to the criminal procedure
legislation of Ukraine, inadmissible evidence is
classified depending on the criteria, the nature of
the procedural violation. We advocate the
perspective of O.S. Osetrov, A.S. Sizonenko
and O. M. Bryskovska (2017, p. 347-348), who
classify the grounds for finding evidence
inadmissible by the criteria, as follows: by
subjects of proof:

a) provided by the prosecution;

b) provided by the defence;

c) provided by the wvictims, by the
representative of the legal entity in relation
to which proceedings are conducted;

d) obtained during the exercise of powers by
the investigating judge, court.

According to the stages of criminal proceedings,
inadmissible evidence may be obtained at the
stage of pre-trial investigation and at the stage of
trial.  According to procedural sources,
inadmissible evidence is obtained during the
record of testimony, physical evidence, materials
of criminal proceedings, documents, expert
findings. According to the legal effects, the
inadmissible evidence is grouped into ones that
entail: closure of the criminal proceedings;
change in the scope of a notice of suspicion or
change in action determination; judgment of
acquittal; change or annulment of sentence in
cassation.

The study of issues of inadmissibility of evidence
in criminal proceedings based on practice
materials have enabled P.S. Lutsiuk and
D. M. Tsekhan (2018, p.397-398) to group
inadmissible evidence into types, such as:

1. imperative inadmissible evidence,
mandatory found as such by court because
they are obtained as a result of a substantial
violation of human rights and freedoms;
evidence that characterizes the identity of
the suspect (accused) but is not the target of
criminal proceedings;
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2. dispositive inadmissible evidence, possibly
found as inadmissible by court, that is, this
issue is evaluative, subjective and remains at
its discretion. Parts 2, 3 of Art. 88 of the CPC
of Ukraine provide for the list of such
evidence.

Considering that the Law of Ukraine “On
amendments to certain legislative acts of Ukraine
concerning the confiscation of illegal assets of
persons authorized to perform the functions of
the State or local self-government, and the
punishment for acquiring such assets” No. 263-
IX of October 31, 2019 supplemented the CPC of
Ukraine with Art. 88-1, which provides for
another type of inadmissible evidence obtained
in cases of assets found unjustified and their
recovering in favour of state revenue (Law of
Ukraine, 2015). The CPC of Ukraine currently
provides for three types of evidence found
inadmissible, namely:

1) evidence obtained as a result of a substantial
violation of human rights and freedoms and
evidence that characterizes the identity of
the suspect (accused) but is not the target of
criminal proceedings;

2) evidence relating to the criminal convictions
of the suspect, accused or his/her
committing other offenses which are not the
target of this criminal proceeding;

3) evidence obtained in cases of assets found
unjustified and their recovering in favour of
state revenue.

Moreover, according to the analysis of the
provisions of the CPC of Ukraine, Art. 89 of the
CPC of Ukraine provides for two procedures for
finding evidence inadmissible according to the
criterion of evidence being manifestly and non-
manifestly inadmissible, provided the manifestly
inadmissible one — the court finds evidence
inadmissible during the trial, which entails the
impossibility to examine such evidence or
termination of its examination in court if this
examination has been initiated. If the evidence is
not manifestly inadmissible, the court shall
decide whether it is admissible by assessing in
the Deliberative Room during adjudication of the
final judgment.

At the same time, the CPC of Ukraine does not
provide a definition of “manifestly inadmissible
evidence,” which results in no consensus among
scholars and practitioners regarding the criteria
to find evidence inadmissible. In this regard, we
advocate  A.V.Panova's (2016, p.175)
perspective that "manifestly inadmissible™ is a
qualitative characteristic of violations of the
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procedure for proving in criminal proceedings
under the law. She argues that its essence is that
these violations are unquestionable, indisputable
and therefore do not require their examination
and comparison with other evidence provided by
the participants in the court proceedings. These
violations of the procedural form can be
associated not only with a substantial violation of
human rights and freedoms, but also with any
other non-compliance with the rules of evidence
admissibility.

Nowadays, the CPC of Ukraine does not regulate
directly the issue of whether the court can initiate
finding records inadmissible. In legal doctrine,
this issue is addressed differently. Thus,
according to the scientific and practical
commentary to the CPC of Ukraine, under the
general editorship of V. H. Honcharenko,
V. T. Nor and M. E. Shumylo (2012, p. 239), the
parties and the victim initiate filing a motion for
finding records inadmissible at the trial.
However, M. I. Shevchuk (2017, p.212-213)
argues that the court can and should find
evidence inadmissible on its own motion either
in case of finding evidence manifestly
inadmissible, or in cases of evidence obtained in
violation of the procedure prescribed by criminal
procedure law, which is not “manifestly
inadmissible” by nature, however, this violation
led to reasonable doubt about the accuracy of the
facts obtained as a result of the procedural
actions.

We advocate the procedural scientists’
perspective that the court should be proactive in
deciding the inadmissibility of evidence either on
its own motion or on the motion of the parties to
criminal proceedings. At the same time,
M. I. Shevchuk (2017, p. 212) argues that if the
violation of the requirements of the CPC of
Ukraine are manifest, then the court is obliged to
decide on the admissibility of the evidence
immediately after the parties have filed a
corresponding motion in the Deliberative Room
by a reasoned ruling. In the case of a motion by a
party to criminal proceedings with regard to
finding evidence inadmissible, the
inadmissibility of which is not manifest, the court
may, either on its own motion or on the motion
of the party to criminal proceedings, examine the
admissibility of this evidence by carrying out
additional procedural actions. If this examination
results in the inadmissibility of the proof, the
court is obliged to issue a ruling with regard to
refusing to satisfy the motion in relation to
finding records inadmissible.
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Therefore, the CPC of Ukraine should be
supplemented with Art. 89-1 which provides for
the evidence inadmissible non-manifestly and
identifies participants in criminal proceedings
who have the right to appeal for finding evidence
inadmissible to the court, the time limits for filing
such a motion and the procedure and the time
limits for deciding on a mation by the court.

It should be emphasized that Art. 55 of the
Constitution of Ukraine guarantees the right of a
person, after exhausting all domestic legal
instruments, to appeal for the protection of his
rights and freedoms to the relevant international
judicial institutions or to the relevant bodies of
international organizations of which Ukraine is a
member or participant. According to Art. 32 of
the Convention, the jurisdiction of the ECHR
extends to all matters concerning the
interpretation and application of the Convention
and its Protocols and which are submitted to it for
consideration in accordance with Articles 33, 34
and 47 of the Convention (Decisions of the
ECHR, 2019, p.3). Therefore, according to
Art. 46 of the Convention, the ECHR judgment
in the case against Ukraine is to be binding for
Ukraine.

However, when appealing to the ECHR
concerning the inadmissibility of evidence, the
interested party should take into account that all
procedural decisions are made in accordance
with the rules of the CPC of Ukraine, accordingly
the admissibility of evidence is determined by the
provisions of the CPC of Ukraine in force at the
time of their delivery (Part2 of Art.5 of the
CPC). This aspect is under special focus of the
Constitutional Court of Ukraine in interpreting
Part 3 of Art. 62 of the Constitution of Ukraine,
arguing that “In its decisions, the European Court
of Human Rights has repeatedly stated that the
admissibility of evidence is the prerogative of
national law and, as a general rule, it is for
national courts to assess the evidence given to
them, and the procedure for collecting evidence
provided for by national law, shall comply with
the fundamental rights recognized by the
Convention, namely: to freedom, personal
integrity, to respect for private and family life,
secrecy of correspondence, to privacy of home
(Articles 5, 8 of the Convention), etc.” (Decision
of the Constitutional Court, 2011). This
perspective of the ECHR is also substantiated in
the Decision “Shabelnyk v. Ukraine” where the
court states that “according to Art. 19 of the
Convention, its duty is to ensure the observance
of the engagements undertaken by the
Contracting States. In particular, it is not its
functions to deal with errors of fact or law
allegedly committed by a national court, unless
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and as far as they may have infringed rights and
freedoms protected by the Convention. Although
Art. 6 guarantees the right to a fair trial, it does
not provide any rules as to the admissibility of
evidence as such, since it is first and foremost a
matter governed by national law” (Decisions of
the ECHR, 2009).

Therefore, the national courts are authorized to
assess the evidence of criminal proceedings and
to decide whether they are admissible or
inadmissible, according to the criterion of being
either manifestly or non-manifestly inadmissible,
taking into account the importance of each
particular evidence for establishing the
circumstances of the case and the possible effects
of considering evidence obtained not in the
manner established by law and with significant
violations of a person's rights and freedoms.

Conclusions

Therefore, the analysis of domestic law,
international legal acts, court decisions and the
ECHR's case-law enables to state that direct
examination of evidence by a court and their
finding inadmissible in the manner established
by the CPC of Ukraine protects rights and
freedoms of a person in criminal proceedings.
However, the legal gaps in the concept of
evidence indicate that it requires further
improvement. It would be appropriate:

—  first, to supplement Part 2 of Art. 84 of the
CPC of Ukraine, after the phrase “expert
findings,” with the words “information
recorded on technical media’”,

— second, to supplement the CPC of Ukraine
with Art. 89! which shall provide for the
evidence inadmissible non-manifestly and
identifies  participants in  criminal
proceedings who have the right to appeal for
finding evidence inadmissible to the court,
the time limit for filing such a motion and the
procedure and the time limit for deciding on
a motion by the court;

—  third, to supplement Part 3 of Art. 107 of the
CPC of Ukraine with the sentence as
follows: “In case of the absence of the
original of mediums with records of criminal
proceedings, its copy shall be considered as
the source of evidence”.
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