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Abstract

The article is devoted to the analysis of the
current legislation of Ukraine regarding the
rationing of grounds for dismissal of an employee
for committing corruption or corruption-related

offenses. Scientific points of view and relevant

provisions of general and specific legislation on
the interpretation of such definitions as
"corruption”,  "corruption  offense"”  and
"corruption-related offense” are analyzed. The

necessity to study this issue is based on the fact

that the European integration direction of

Ukraine's development is not possible without
effective counteraction to corruption as a

negative social phenomenon, which impedes the
normal functioning of economic relations and
civil society in general. In this context, it is
emphasized that an employee who has committed
a corruption offense and who has been found
guilty of such an offense by a court decision,
which has come into force, must be dismissed.
Attention is drawn to the fact that following a
court decision, it is not always possible to dismiss
an employee on the ground of a corruption
offense, since a person may be dismissed
immediately after the administrative protocol has
been drawn up against him. The purpose of the
article is to analyze the current legislation of
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AHoTanis

Crartsa MpUCBsIYCHA aHaizy YHUHHOTO
3aKOHO/IaBCTBa Ykpaiau B YacTHHI
VHOPMYBaHHA  MACTaB IS 3BITbHECHHS

MpaliBHUKA 3a BYHMHEHHS KOPYMIiHOTO a6o
MIOB’SI3aHOTO 3 KOPYIIIEO TPAaBONOPYIICHHS.
[TpoananizoBaHO HAyKOBI TOYKH 30py Ta
BIITOBITHI TOJIOKEHHS 3arajJibHOro 1
CHeLiaJIbHOTO 3aKOHOJIaBCTBA 10710
TIyMayeHHs Takux JIeQiHIlii, SK KKOPYIIIis»,
«KOpyMLiiiHe NPaBOINOPYIIECHHSY,
«IPaBOMOPYIICHHS, TOB’S3aHE 3 KOPYIIIIEIO».
HeoOXigHicTh BHBYCHHS JaHOTO  ITHUTAHHS
3YMOBJIGHO ~ THM, 10 €BPOIHTerpaliiHuii
HanpsIMOK PO3BUTKY YKpaiHH He MOXIIMBHH 0e3
e(eKTHUBHOI POTUAIl KOPYMIIi K HETaTHBHOTO
COLiaJIbHOTO  SIBUIA, IO  MEpemIKopKae
HOpMAaIbHOMY (DYHKIIIOHYBaHHIO E€KOHOMIYHHX
BIZTHOCHH 1 TPOMAaJICBKOTO CyCITIIBCTBA 3aTrajioM.
HaroJsomyerbes, o MpaiiBHUK, SIKH BUMHHB
KOpYIII[iiiHE TPaBOMOPYIIEHHS, 1 CTOCOBHO
SIKOTO TOCTAHOBJIGHO CYAOBE pILIEHHS, SKUM
HOro BH3HAHO BUHHUM Yy CKOEHI TakKoro
MPaBOMOPYILEHHS, 1 sike HaOPaJIo 3aKOHHOT CHJIH,
Mae OyTH 3BUTBHEHHH 3 POOOTH. AKIICHTOBaHO
yBary Ha TOMy (aKkTi, IO 3a pe3yJbTaTaMH
MOCTAHOBJIEHOTO CYyJIOBOTO DPIllIEHHS HE 3aBXXIH
MOXIIMBO 3BUIBHHTH TNpaliBHUKa came 3
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Ukraine on the regulation of grounds for
dismissing of an employee for committing a

corruption  or  corruption-related  offense.

Research methods are defined taking into account

the purpose of the research, which is why modern
methods of scientific cognition,
comparative legal and generalization, are used.

The application of these methods made it possible
to achieve comprehensiveness and objectivity of
scientific research, validity and consistency of the

formulated conclusions.

Key words: dismissal, corruption, corruption
offense, employee, disciplinary action, cause.

Introduction

The current socio-economic and political
situation in Ukraine has led to a significant
increase of the level of corruption in our country.
This, in turn, has greatly intensified scientific
researches devoted to the ways of addressing this
problem. However, it is fair to note that scientists
have tried to solve this issue through the prism of
economic, political, social factors etc. However,
almost no one has tried to look at this issue from
the point of view of labor law, since corruption
involves the commission of certain illegal acts by
a person during his employment. Therefore, it is
indisputable that the commission of a corruption
offence by an official should entail the negative
consequences for her, which, in particular,
should affect her professional (work) activity.

To date, the problem of corruption has been of
concern to various scholars on several occasions.
However, despite the considerable amount of
scientific research, it should be noted that the vast
majority of lawyers have considered this issue
from the point of view of administrative law.
However, the corruption offense, as a cause for
the dismissal of the employee, was left out of the
scientists’  attention, which  should be
undoubtedly considered a significant gap on the
theoretical and practical levels.

That is why the purpose of the article is to
characterize corruption offenses as a cause for
the dismissal of an employee.

namely
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MiCTaBU BUMHEHHS KOPYIIIHHOTO
MPaBOMOPYIICHHS, OCKUIBKH ocoba Moxke
3BUTBHUTHUCS Biipa3y MiCIs CKJIAAAHHS 1010 Hel
aJIMIHICTPAaTHBHOT'O NMPOTOKONY. Mema cmammi
— 3IIACHATH aHali3 YMHHOI'O 3aKOHOJABCTBA
VYkpaiHu 3 THTaHb perjaMeHTAlii MifCTaB st
3BIJIbLHEHHS MpaIiBHUKA 3a BUMHEHHS
KOPYMIIIHHOTO a00 MOB’S3aHOTO 3 KOPYIILIE0
MpaBOMOpYIICHH.  Memoou  docnioxceHHs
BH3HAYCHI 3 ypaXyBaHHSIM IIOCTaBIICHOI METH,
3aUI1 9YOTO BHUKOPHUCTAHO CYYacHi METOIn
HAyKOBOTO TIi3HaHHA, a caMme MOPIBHAIBHO-
MIPaBOBHI Ta y3arajJbHEHHS. 3aCTOCYBaHHS IIHX
METOJIIB JTaJI0 3MOTY JOCSITHYTH BCEOIYHOCTI Ta
00'eKTUBHOCTI HayKOBOTO OCIIKEHHS,
0OIPYHTOBAHOCTI Ta Y3TOKEHOCTI
c(hopMyIHOBaHMX BUCHOBKIB.

KoarouoBi cioBa: 3BUIbHEHHS, KOPYIILIs,
KOpYILiifHE NpaBONOPYIICHHs, MpaliBHUK,
JUCLHMIUTIHAPHE CTSATHEHHS, MiACTaBa.

Theoretical framework

The scientific and theoretical basis for writing the
article was the work of scientists in criminology,
administrative and labor law. The provisions and
conclusions of the article are based on scientific
points of view and the norms of the current
legislation regulating issues related to the
dismissal of a person who has committed a
corruption offense.

Nowadays, many scientific works of domestic
scientists from different domains of law are
devoted to such rather negative phenomenon as
corruption, as well as improvement of the
legislation on its overcoming. The study of such
an important aspect as the normative-legal
regulation of the grounds for dismissal of an
employee for committing a corruption offense
was not neglected. In particular,
V. D. Gvozdetsky, M. 1. Inshin,
G. F. Khokhryakov, S. Koneva, O. I. Kyselova,
A. l. Miserii, 0. O. Onyshchuk M. V. Pitsur,
K. O. Rusakovska, A. Robertson,
V. I. Shcherbyna, V. M. Soloviov, V. Stashys,
O. V. Tereshchuk, V. Trepak and other lawyers
were engaged in the study of this issue. Specific
proposals and recommendations made by the
legal community were taken into account by
lawmakers making the necessary amendments
and additions to the current legislation of
Ukraine. At the same time, it is necessary to state
that the problem mentioned is still not fully
resolved, and therefore requires further
systematic research.
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Methodology

Methods of the study are determined by the aim
stated. For this purpose, methods of scientific
knowledge, such as comparative legal and
generalization, are used to the achieve
comprehensiveness and objectivity of scientific
research, validity and consistency of the
conclusions formulated. The use of these
methods is the basis for a systematic analysis of
the scientific literature and the current legislation
of Ukraine regarding the dismissal of an
employee who has committed a corruption
offense. In particular, the comparative legal
method, being the basic method of the
methodology of comparative law, was used to
study the general and special features of such
definitions as "corruption”, "corruption offense",
"corruption-related offense”, as well as the
regularities of their introduction into the national
legislation of Ukraine. The method of
generalization was used studying the scientific
viewpoints of scholars to understand the concept
of "corruption” and the directions of its
overcoming.

Results and discussion

Starting the scientific research, it should be noted
that the Labor Code of Ukraine defines a
substantive list of causes for the dismissal of an
employee. These include: parties’ agreement;
expiration of the employment agreement; the
call-in or entry into service of an employee or
owner, referral to alternative (non-military)
service etc.; termination of an employment
agreement at the employee's initiative; transfer of
an employee, at his / her consent, to another
company, institution, organization or transfer to
an elected position; refusal of the employee to
transfer to work in another locality with the
company; the entry of a judgment into legal
force, which an employee is convicted by (except
cases when a person is free from serving a
probation); conclusion of an employment
agreement  (contract), contrary to the
requirements of the Law of Ukraine «Prevention
of Corruption», established for persons who
retired or otherwise ceased activities related to
the performance of functions of the state or local
self-government within one year from the date of
its termination; on the causes provided for by the
Law of Ukraine «On the Purification of Power»;
the causes provided for by the contract; the
causes provided for by other laws (The Labor
Code of Ukraine, 1971).

So, what exactly is corruption as a social
phenomenon? In Roman law, the definition of
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«corrumpere» was interpreted as damaging,
breaking, destroying, bribing and meant unlawful
acts in judicial practice, in particular, obstructing
the normal course of the judicial process or the
process of managing the affairs of society
(Stashys, 2001, p. 163-168). For the first time in
the modern sense, the definition of corruption
dates back to 1425, when corruption was first
described as a «deviation from righteousness and
loyalty in the performance of duties» (Robertson,
2006).

Today, there are a lot of approaches in the
juridical literature to interpret this concept. Thus,
in a directory published by the international
organization Transparency International,
corruption is also treated as abuse of entrusted
power for personal gain and is classified into
three types: petty corruption - the daily abuse of
power by middle and lower level public officials
in their interaction with average citizens trying
to access basic services provided by the state in
health care facilities, education, police
departments at the place of residence and other
state institutions; corruption and grand
corruption are committed at the central level of
public administration, actions that distort the
policy or functioning of central government
bodies, enabling high-level officials to benefit
from the public good; political corruption,
manipulation of policies, institutions and
regulations (rules, procedures) by officials who
take political decisions on the allocation of
resources and funding, who use their positions to
maintain their powers, status and material state
(Soloviov, 2011, p. 175).

G. F. Khokhryakov believe that corruption is the
use by individuals authorized to perform state
functions (or individuals of equivalent status) of
their status and relevant opportunities for
receiving wealth and other benefits which are not
provided for by law, as well as the unlawful
granting of these benefits by individuals and
businesses (Khokhryakov, 1999). According to
A. 1. Mizerii, corruption is a social phenomenon
that involves the disintegration of society and the
state, when public (municipal) officials, as well
as persons empowered to perform both public
and other administrative functions, including in
the commercial sector, use their official position,
status and authority of the position against the
interests of the service or other individuals and
established norms of law and morality, for selfish
purposes for personal enrichment or for group
interests. The main feature of this definition is
that the changes that have taken place over the
last 15-20 years and have forced the author to
include the representatives of private sector into




the list of subjects of corrupt practices (Miserii,
2000, p. 94-95).

The definition of corruption proposed by O. V.
Tereshchuk is quite successful. The scientist sees
corruption as an activity of a person authorized
to perform public functions or a person of
equivalent status, aimed at the unlawful use of his
/ her power or his / her position and relevant
opportunities for illegal receiving of material
goods, services, privileges, services or other
material and non-material benefits, as well as the
bribery of such persons by individuals and
businesses (Tereshchuk, 2000, p. 11).

V. D. Gvozdetskyi notes that corruption is a
complex and multidimensional (legal, economic,
political, moral and psychological) social
phenomenon. The social essence of corruption is
that it: has social conditionality (is a product of
social life); has a social cost that society pays for
corruption, has a significant impact on the most
important social processes; has historical origins
and global character; is a legal, economic,
political, psychological and moral phenomenon;
has the property to adapt to social realities,
constantly reflect and change. The specific
manifestations of this social phenomenon receive
legal and moral appreciation from the state and
society that also demonstrates the social essence
of corruption. Corruption characterizes the main
social processes that take place in the state and
society, the most significant problems of the state
and society are reflected in it (Gvozdetsky, 2012,
p. 161).

International and national laws and regulations
also contain definitions of corruption. In
particular, the resolution «Practical measures
against corruption», distributed at the VIII
Congress of the United Nations for the
Prevention of Crime, defined corruption as «a
violation of the ethical (moral), disciplinary,
administrative, criminal nature that is reflected in
the unlawful use of its official position by the
subject of corruption activities» (Resolution of
the VIII CUNC, 1999). The Civil Law
Convention on Corruption of 4 November 1999
interprets corruption as «the direct or indirect
extortion, offering, giving or receiving a bribery
or any other illegal benefits or ability to obtain it
that violates the proper performance of any duty
by a person, who receives a bribe, illegal benefit
or opportunity to have such benefit, or the
behavior of such a person» (The Civil Law
Convention on Corruption, 1999). It is worth
noting that the concept of «corruption» has its
legislative framework. In particular, according to
the Law of Ukraine «The Prevention of
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Corruption», corruption is the use by a person of
his or her official powers or relevant
opportunities in order to obtain an unlawful
benefit or accept such benefit or promise / offer
of such benefit to himself or others or relevant
promise / offer or providing an unlawful benefit
to a person specified in the first paragraph of
Article 3 of the above-mentioned Law or at his
request to other individuals and businesses in
order to induce that person to the unlawful use of
her duties or relevant opportunities.

Thus, corruption is a negative social
phenomenon that prevents the normal
development of society, adversely affecting the
development of each individual company,
institution, and a state as a whole. In the scientific
literature, the notion of corruption is increasingly
equated with the category of «corruption
offense», which in our opinion is somewhat
incorrect. This thesis is confirmed by the
legislator that determines that a corruption
offense is an act that contains elements of
corruption committed by a person for which there
are criminal, disciplinary and / or civil sanctions.
At the same time, the legislator uses the concept
«corruption-related offense», which means an act
that does not contain elements of corruption, but
violates the requirements, prohibitions and
restrictions established by this Law by a person
referred to in the first paragraph of Article 3 of
this Law, for which criminal, administrative,
disciplinary and / or civil liability is established
by law. Meanwhile, we note that the concept of
corruption crime is not defined in the norms of
the Criminal Code of Ukraine, but only in the
note to Art. 45 of the Criminal Code it is stated
that corruption crimes are defined as crimes
provided for in Articles 191, 262, 308, 312, 313,
320, 357, 410, in the case of committing them by
abusing of the office, as well as the crimes
provided for in Articles 210, 354, 364, 364-1,
365-2, 368-369-2 of this Code.

M. V. Pitsur states that a corruption offense
should be understood to mean socially dangerous
acts committed by an official and in which all
elements are related to a corruption and for which
there are criminal, administrative, civil or
disciplinary sanctions. These offenses can only
be committed by officials who are always
involved in the abuse of power or official
position and which are aimed to receive unlawful
benefit with mercenary or any other motives
(Pitsur, 2013, p. 62).

There is a widespread view in the literature
according to which the legislator considers it
necessary to divide all offenses in the field of
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corruption prevention into two groups: serious
corruption offenses leading to dismissal from
public service; other offenses for which penalties
may be applied, not related to the termination of
public service (Onyshchuk, 2010).

In addition, corruption offenses can be classified
into two groups. The first group, the main one,
includes a set of offenses, directly defined in the
Law of Ukraine “On Prevention of Corruption”,
administrative and criminal legislation, which as
a qualifying feature have the use of official
position in order to obtain unlawful benefits from
other persons. The second group of offenses (to
derivative corruption offenses) contains offenses
aimed at concealing illegally obtained money,
things and other types of property, including
committing actions that hinder the prevention of
corruption (Koneva, 2017).

The subject component of a corruption offense is:
persons authorized to perform the functions of a
state or a local self-government; officials of
public law entities; persons providing public
services (auditors, notaries, appraisers, as well as
experts, insolvency  officer, independent
mediators, members of labor arbitration,
arbitrators during the performance of these
functions, other persons fixed by law); persons
holding an office related to the performance of
organizational, administrative or administrative-
economic duties, or specially authorized to
perform such duties in private legal entities, as
well as other persons who are not officials and
who perform the job or provide services in
accordance with a contract with a company,
institution, organization - in the cases provided
for by current legislation (Trepak, 2016, p. 50-
57).

It should be taken into consideration, that in
accordance with Article 55 of the Criminal Code
of Ukraine disqualification from holding
particular positions or engage in certain activities
as additional punishment may be imposed in
cases when it is not provided for in the sanction
of the Article of the Special part of this Code,
provided that taking into account the nature of
the crime committed ex officio or in connection
with engaging in certain activities, the court finds
the convicted person and other circumstances of
the case for the inability to retain the right to
occupy particular positions or engage in certain
activities.

From the analysis of the Criminal Code of
Ukraine, it is clear that certain sanctions of
articles for corruption offenses provide for the
possibility of imposing two additional
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punishments at once: deprivation of the right to
occupy particular positions or engage in certain
activities and confiscation or fine (for example,
Art. 364, 368-2 of the Criminal Code). The
deprivation of the right to occupy particular
positions consists in the dismissal of the
convicted person for the period specified in the
court sentence from the position which he
occupied at the time of committing the crime, and
the deprivation of his right to occupy similar
positions in other companies, institutions and
organizations.

According to Art. 36 of the Labor Code of
Ukraine the administration of the company,
institution, organization at the job address of the
convicted person in the cases provided for by the
items 7 and 7-1 of Part 1 of Art. 36, is obliged to
dismiss him within three days from the day of
receiving by the state authority, local self-
government  body, company, institution,
organization of a copy of the relevant court
decision, which has entered into force, and in the
case provided for in paragraph 7-2, the person
shall be dismissed from the position in the
manner specified by the Law of Ukraine «On the
Purification of Power». At registration of
dismissal of an employee who committed a
corruption offense the relevant Article 36,
section 7-1, of the Labor Code will be indicated
as the case for dismissal in the employment
records. A similar term is limited now for
termination of labor contract with the entry into
force of a court sentence by which an employee
is sentenced to imprisonment (except cases of
exemption from probation) or to other
punishment that makes it impossible to continue
to do so. In this case, the term also extends to
non-corruption offenses.

In addition, the amendments to Article 41 of the
Labor Code of Ukraine also provide for an
extension of the range of additional causes for
termination of a labor contract at the initiative of
the owner or a body authorized by him with
certain categories of employees. A new reason
for such termination is a being of an employee
under the supervision, contrary to the
requirements of the Law «On Principles of
Prevention and Combating Corruption», to a
close person, if it is not possible to transferred
him to another job by agreement (previously such
dismissal was provided only by the Law, but not
by the Labor Code).

It cannot be said that the existence of norms of
dismissal of employees for committing
corruption offenses in several acts is incorrect.
The existence of such provisions in the Labor




Code and the Law «On Principles of Prevention
and Combating Corruption» do not lead to
conflicts and do not contradict each other, but
rather complement each other and are correlated
as general and special norms. The provisions of
the Labor Code just provide for the punishment
for committing a corruption offense as a ground
for dismissal, while the relevant provisions of the
Law detail the relevant dismissal procedure.

It is important to draw the attention that a person
can be dismissed under Art. 36-7 of the Labor
Code only if he was sentenced about the
prosecution for committing a corruption offense
or he was determined an administrative liability.
During the proceedings in the case of bringing a
person to justice for committing a corruption
offense, from the moment when the person was
informed that he or she is suspected of
committing a corruption offense until the final
decision, the person should be suspended.
Another thing to note is that a person is
obligatory suspended in the case of criminal
prosecution of bringing a person to justice for
committing a corruption offense. If a person is
suspected of committing a corruption offense for
which he or she may be prosecuted to an
administrative liability, then such person may be
suspended.

As noted in the legal literature, the order of
bringing to disciplinary liability for a corruption
offense can be roughly divided into categories of
employees. 1. Early termination of powers of an
elected official, termination of powers of an
official, dismissal carried out by decision of the
President of Ukraine, Verkhovha Rada of
Ukraine, the Cabinet of Ministers of Ukraine,
dismissal of a military official from military
service in connection with bringing to justice for
the corruption offense, as well as the suspension
of such person from the official powers in the
cases provided for in paragraph 1 of this Article,
shall be carried out taking into account the
particularities determined by the Constitution
and laws of Ukraine. 2. Other persons who are
brought to criminal or administrative liability for
corruption offenses related to violations of the
restrictions provided for by this Law shall be
dismissed from their posts within three days from
the date of receiving by the state authority, local
government, company, institution, organization a
copy of the relevant judgment, which has entered
into force, unless otherwise provided by law
(Rusakovska, 2014; Inshin, Shcherbyna, 2014).

It should be emphasized that the termination of a
person who has committed a corruption offense
should be quite legitimate. At present, the science
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of labor law determines that the termination of an
employment contract is legitimate under the
simultaneous presence of the following
conditions: 1) the grounds for termination of the
employment contract provided by law;
2) compliance with the termination order; 3) the
legal fact for termination of the employment
contract, for example, the employer's order or
instruction, the employee's statement, etc.
(Kyselova, 2018).

Conclusions

Thus, summarizing all of the above material, it
should be stated that a corruption offense should
be understood as the guilty unlawful behavior of
an authorized person, which contains elements of
corruption, that is: first, it includes the obtaining
of unlawful profit (in the form of monetary or
other remuneration), because of the use of the
powers; secondly, it negatively affects the
functioning of the company, organization,
institution etc., causing its economic, political or
image damage etc.; thirdly, it discredits the
employee (who committed the offense), as well
as the relevant state body, or institution in the
public eye.

The commission of a corruption offense by an
authorized person, in addition to other types of
legal liability, must necessarily provide some
disciplinary sanction in the form of dismissal
from the present position, no matter what the
unlawful benefit she received from it. This is due
to the fact that: a) the employee who committed
the offense, a priori, loses employer’s
confidence, which hinders the further promotion
of effective labor relations between them;
b) secondly, it damages the image of the
institution and organization from clients (if itis a
company or organization), as well as from
citizens, if it is a public authority. Therefore, we
consider it a person shall be dismissed in the case
of a corruption offense no matter what damage,
financial and / or image, was caused to the
employer as a result of his unlawful act.
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